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170 CALIFORNIA LAW REVIEW 

ing of section 6, does not change its effect, are indicative of a con- 
trary construction. In both, the court explains its meaning to be 
that city charters are still paramount to general laws with respect 
to municipal affairs, a proposition that would be none the less 
true though the desired construction were given the section. 

W. A. S. 

Municipal Corporations : Rights of a Licensee. — What are 
the rights of a licensee who builds a cellar under the street as against 
a contractor who is repairing the street under a contract with the 
city? In the case of Norton v. Ransome-Crummey Company, 1 it 
was held that where the contractor performed his work properly 
and without negligence the licensee could not recover for damages 
to his cellar which he suffered by reason of the curbings being torn 
up at the time a rainstorm occurred. 

It is unquestioned that the municipality had the right to contract 
for the repair and improvement of the street. In effecting these 
improvements, neither the city nor the contractor are, as a general 
rule responsible for consequential damages inflicted upon the 
property of the adjacent owner. 2 In California, before the adop- 
tion of the constitution of 1879, decisions followed this rule. 3 But 
this constitution, with its provision that compensation must be 
made for the taking or damaging of private property for public 
use,* may be considered to have changed this, until it appears safe 
to say that damages, caused by improving the highway, to an 
adjacent owner's undoubted property must be compensated for. 5 

But has the licensee under the city any such property right as 
to entitle him to such compensation? A licensee can exercise no 
right inconsistent with the use of the street as a public highway. 6 
The proper repair of the street is within the range of such use. 
Therefore, it is clear that the licensee could not build his cellar 
in such a manner as to interfere with the proper repair and im- 
provement of the street. The license granted to him is really a right 
to construct a cellar in such a manner as not to infringe the use 
or non-negligent repair of the street. In granting this license, 



1 (Sept. 20, 1916), 52 Cal. Dec. 312, 159 Pac. 1177. 

2 Callender v. March (1823), 1 Pick. (Mass.) 417; Transportation Co. 
v. Chicago (1878), 99 U. S. 635, 25 L. Ed. 336; 4 Dillon, Municipal Corpora- 
tions (5th ed.), 2921. 

3 Shaw v. Crocker (1871), 42 Cal. 435; Reardon v. San Francisco 
(1885), 66 Cal. 492, 6 Pac. 317, 56 Am. Rep. 109. 

* Cal. Const., Art I, § 14. 

5 Reardon v. San Francisco, supra, n. 3; Duncan v. Ramish (1904), 
142 Cal. 686, 76 Pac. 661; Eachus v. Los Angeles etc. Ry. Co. (1894), 103 
Cal. 614, 37 Pac. 750, 42 Am. St. Rep. 149; Stanford v. San Francisco 
(1896), 111 Cal. 198, 43 Pac. 605; Durgin v. Neal (1890), 82 Cal. 595, 23 
Pac. 133. 

'« Nelson v. Godfrey (1850), 12 111. 22; Winter v. City Council of 
Montgomery (1887), 83 Ala. 589, 3 So. 235; 3 Dillon, Municipal Corpora- 
tions, (5th ed.), 1870-1871. 
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there would seem to be a condition implied to this effect from the 
nature of the case. Consequently, the licensee must understand 
that his license cannot be made use of in such a manner as to 
hinder or inconvenience the city in its proper duties. To compel 
the city, or a contractor working under it, to make compensation 
for injury inflicted upon the licensee without negligence would be 
such an inconvenience or hindrance. There would seem then, to 
be a duty cast upon the licensee so to construct his cellar as to 
guard against the injury, if one of non-negligent repair, and in the 
event of his failure to do so, no liability for resulting damages 
could be charged against the city or contractor. 

In the principal case, the court implies that had there been 
negligence on the part of the contractor, he would have been liable. 
But whether this implication proceeds upon the assumption that 
the licensee can maintain his action for the negligent interference 
with his right to have the cellar, or that the goods stored in the 
cellar were negligently destroyed, is not clear. The rule seems to 
be, that where a bare license is interfered with, the licensee cannot 
recover for interference with his exercise thereof by a third 
person. 7 But recovery appears to be allowed in the later cases 
where there is also involved possession by the licensee of property 
on the premises, in pursuance of the license; 8 a fortiori, where 
the licensee, in addition to such possession, has made investments 
relying upon the license. The present case in effect fits into this 
last situation. Although this question has not been expressly 
adjudicated in California, it has been held that a license acted upon 
becomes in all essentials an easement upon the licensor's land. 9 
While it may be doubted whether a license, even if investments are 
made relying upon it, can become an easement, the courts seem to 
recognize the existence of a property right which may be pro- 
tected against the negligence of a third party. But where no neg- 
ligence exists, the license would seem to be subject to the implied 
condition that the city has a higher right, and no recovery for con- 
sequential damages can be had. 

/. L. K. 



7 Hill v. Tupper (1863), 2 Hurl. & C. 121; Laing v. Whaley (1858) 2 
Hurl. & N. 476, 3 Hurl. & N. 675; Ottowa Gas-Light etc. Co. v. Thompson 

8 Miller v. Inhabitants of Greenwich (1899), 42 Atl. 735, 62 N J Law 
771; Case v. Weber (1850), 2 Ind. 108; Paul v. Hazelton (1874), 36 'N. J. 
Law 106; 13 Harvard Law Review, 151; 1 Tiffany, Modern Law of Real 
Property, 679, note. 

9 Stoner v. Zucker (1906), 148 Cal. 516, 83 Pac. 808. 113 Am. St. Rep. 
301, 7 Ann. Cas. 704; Imperial Water Co. v. Wores (1915), 29 Cal. Ann 
253, 155 Pac. 124; Flickenger v. Shaw (1890), 87 Cal. 126, 25 Pac. 268, 22 Am. 
St. Rep. 234, 11 L. R. A. 134; Smith v. Green (1895), 109 Cal. 228, 41 Pac. 
1022. See also 4 California Law Review, 344. Contra: Lawrence v 
Springer (1892), 49 N. J. Eq. 289, 24 Atl. 933, 31 Am. St. Rep. 702; Pifer 
v. Brown (1897), 43 W. Va. 412, 27 S. E. 399, 49 L. R. A. 497: Jones v 
Stover (1906), 131 la. 119, 108 N. W. 112, 6 L. R A. (N. S.) 154. 



